State of South Dakota

SEVENTY-SIXTH SESSION

LEGISLATIVE ASSEMBLY, 2001
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400E0315 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1032 - o1/16/2001

Introduced by: The Committee on Judiciary at the request of the South Dakota
Commission on Child Support

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to child support.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 25-7-6.2 be amended to read as follows:

25-7-6.2. The child support obligation shall be established in accordance with the eembined

e following schedule subject to such
revisons or deviations as may be permitted pursuant to 88 25-7-6.1 to 257617 25-7-6.18,

inclusve. Except as provided in this chapter, the combined monthly net incomes of both parents

shall be used in determining the obligati on and divided proporti onatel y between the parentsbased

upon their respective net incomes. The noncustodial parent's proporti onate share establishesthe

amount of the child support order.

If the obligation using only the noncustodial parent's monthly net income is an obligation

within the embol dened areas of the schedul e, that amount shall be compared to the noncustodial

parent's proportionate share using both parents monthly net incomes. The lesser amount

establishes the noncustodial parent's child support order.

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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6-1,000 50
1650 74
1166 119
+456 164
1266 209
+256 254
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850
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One Two Three Four Five Six
Child Children Children Children Children Children
100 130 180 200 220 240
125 175 205 225 245 265
130 200 230 230 270 290
175 225 235 275 295 315
200 230 280 300 320 340
225 275 305 325 345 365
230 300 330 330 370 390
275 325 355 375 395 415
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9,900 1441 2,086 2,459 2,717 2,945 3,151
9,950 1,447 2,094 2,468 2,727 2,956 3,163
10,000 1,452 2,102 2477 2,737 2,967 3,175

Theshareof the custodial parent ispresumed to be spent directly for the benefit of the child.

Section 2. That 8 25-7-6.14 be amended to read as follows:

25-7-6.14. Yntess As used in this section, basic visitation means a parenting plan whereby

one parent has physcal custody and the other parent has vidtation with the child of the parties.

In a basic vigitation Situation, unlessthe parties otherwise agree and the agreement is approved

by the court, the court may, if deemed appropriate under the circumstances, order an abatement
of not less than thirty- eight percent nor more than sixty-six percent of the child support if:
(1) A child spendsten or more daysin a month with the obligor; and
(2) The number—of days of vidtation and the abatement;—pereentage-or amount are
specified in the court order:-and
The court shall allow the abatement to the obligor in the month in which the visitation is

exercised, unless otherwise ordered. The abatement shall be pro-rated to the days of vidtation.

It shall be presumed that the vistation is exercised. If the vistation exercised substantially

deviates from the vidtation ordered, either party may file a petition for modification without

showing any other change in circumstances.

As used in this section, shared responsibility means a parenting plan whereby each parent

provides a suitable home for the child of the parties, the court order allowsthe child to spend at

least one hundred twenty daysin acalendar year in each home, and the parents share the duties,

respong bilities, and expenses of parenting. |n ashared respongbility situation, unlessthe parties

otherwise agree and the agreement is approved by the court, the court may, if deemed
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appropriate under the circumstances, order ashared responshility cross credit. The cross credit

shall be calculated by multiplying the combined child support obligation usng both parents

monthly net incomes by 1.5 to arrive at a shared custody child support obligation. The shared

custody child support obligation shall be apportioned to each parent according to hisor her net

income. A child support obligation is computed for each parent by multiplying that parent's

portion of the shared custody child support obligation by the percentage of timethe child spends

with the other parent. The respective child support obligations are offset, with the parent owing

more child support paying the difference between thetwo amounts. |t shall be presumed that the

shared responsbility parenting plan is exercised. If the parenting plan exercised substantially

deviatesfrom the parenting plan ordered, either party may fileapetition for modificati on without

showing any other change in circumstances.

The court shall consider each case individually before granting either the basic viditation or

shared respons bility adjustment to insure that the adjustment does not place an undue hardship

on the custodial parent or have a substantial negative effect on the child's sandard of living.

Section 3. That § 25-7-6.7 be amended to read as follows:

25-7-6.7. Deductions from monthly gross income shall be allowed as follows:

(1) Incometaxeswithheld figured on the bass of two dependent exemptionsfor asingle
taxpayer paid monthly rather than actual amount withheld;

(2) Edimated income taxes payable, prorated monthly;

(3) FICA taxeswithheld from wages or salary;

(4) Retirement fund amountswithheld or paid directly to anIRSqualified retirement plan,

in areasonable amount;bt
Hheome-tax-parpoeses,

(5)  Actual businessexpensesof anemployee, incurred for the benefit of hisemployer, not
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reimbursed;

Payments made on other support and maintenance orders.

Section 4. That chapter 25-7 be amended by adding thereto a NEW SECTION to read as

follows:

If, at any time, unpaid child support arrearagesexist, the court may order the support obligor

to pay towards the arrearages such sums as are ordered by the court, in addition to any other

remedies of the support obligee.

Section 5. That § 25-7-6.3 be amended to read as follows:

25-7-6.3. Themonthly net income of each parent shall be determined by htsthe parent'sgross

income less allowable deductions, as set forth herein. The monthly grossincome of each parent

includes amounts received from the following sources:

(1)

(2)

3)

(4)

(5)

(6)

(7)
(8)

Compensation paid to an employee for personal services, whether salary, wages,
commissions, bonus, or otherwise designated;

Sdf-employment income including gain, profit, or loss from a business, farm, or
profession;

Periodic paymentsfrom pensionsor retirement programs, including social security or
veteran's benefits, disability payments or insurance contracts,

Interest, dividends, rentals, royalties, or other gain derived frominvestment of capital
assets,

Gain or loss from the sale, trade, or conversion of capital assets,

Unemployment insurance benefits, and

Worker's compensation benefits;

Bendfitsin lieu of compensation including military pay allowances.

If the income of the parents is derived from seasonal employment, or received in payments
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other than regular, recurring payments, such income shall be annualized to determine a monthly
average income.

Section 6. That § 25-5-18.1 be amended to read as follows:

25-5-18.1. The parents of any child are under a legal duty to support their child in
accordance with the provisions of § 25-7-6.1, until the child attainsthe age of eighteen, or until
the child attains the age of nineteen if ke the child is a full-time student in a secondary school.

If it isdetermined by the court that the child support obligation survivesthe death of the parent,

the amount due may be modified, revoked, or commuted to alump sum payment by the court,

taking into consideration all factors deemed relevant, including the financial resources of the

child and the other parent and the needs of the decedent's family.

Section 7. That § 25-7-6.10 be amended to read as follows:
25-7-6.10. Deviation from the schedule in 8§ 25-7-6.2 shall be considered if raised by either
party and made only upon the entry of specific findings based upon any of the following factors:
(1) Theincome of a subsequent spouse or contribution of athird party to the income or
expenses of that parent but only if the application of the schedule works a financial
hardship on either parent;

(2) Anyfinancial condition of either parent whichwould makeapplication of the schedule

inequitable;

3)

conseguences arising from claiming the child as a dependent;

(4)  Any specia needs of the child;

(5)
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—6) For agreements entered into prior to July 1, 1986, if it is established by clear and
convincing evidence, that debts or property were exchanged for child support and it
appears equitable to continue such arrangement;

A(6) Theeffect of agreements between the parentsregarding extraformsof support for the
direct benefit of the child;

8)(7) The obligation of ether parent to provide for subsequent natural children or
stepchildren. However, an existing support order may not be modified soldly for this
reason; or

£9)(8) The voluntary act of either parent which reduces that parent'sincome.

Section 8. That § 25-7-6.13 be amended to read as follows:

25-7-6.13. All orders for support entered and in effect prior to July 1, 3997 2001, may be

modified in accordance with this chapter without requiring a showing of a change in

circumstances from the entry of the order.



